Law Decree no. 62/95

ON BANK AND OFFSHORE ACTIVITIES
Considering the dispositions of the Law Decree no. 34/85 of 15th November 1985, related to the Offshore Bank creation.

Considering the role that the offshore bank can play in the promotion of economic and financing activities in the Democratic Republic of Sao Tome & Principe;

Considering the need to establish specific related rules to the creation, matriculation and operation of those offshore banks;

Considering the legislative competence committed to the Government by the Law on Legislative Authorization no. 8/95 of 28th September 1995.

Under These Terms,

Using the faculty committed by paragraph d) of article 99 of the Political Constitution, the Government of the Democratic Republic of Sao Tome & Principe decrees and I promulgate the following:

CHAPTER I

Preliminary Dispositions
Article 1

The present Law Decree regulates the creation and the operation of the offshore company established in Sao Tome & Principe and that perform offshore bank activities.

Article 2

The terms and expressions referred below are defined as follow:
a) By «offshore bank activities» it is meant the bank operations and transactions performed with the non residing people in exchangeable currency distinct from the national currency, namely the account opening, credit concession, guarantee issuing of any nature, financing and bank adviser and any other bank activity such as is defined by applicable regulation.
b) By «offshore bank» it is meant an offshore company that undertakes an offshore bank activity.

c) By «Homologation Office» it is meant the public autonomous organism foreseen by the Law Decree related to free zone regime to which it is committed, under the present Law Decree, the powers to instruct the request for the authorization coordination and the offshore bank activity application supervision.

d) By «stockholder’s equity» it is meant the amount of the contributions that sum up the capital stock, results, which is affected to a facultative compulsory reserve account, or to a transit account to the new operating time, of the operation benefits that are still not affected and implied from the verified losses during the previous operating times and transited to the new operating time, as well as the last operation losses.

e) By «Sao Tome & Principe» it is meant the Democratic Republic of Sao Tome & Principe and its land.

f) The terms and the expressions «Matriculation Office», «homologated mandatory», «offshore company» have the same option as that foreseen in the Law Decree on offshore stock company.

CHAPTER II

Offshore Bank License Concession and Cassation
Article 3

Offshore bank license is giving by the Central Bank Governor under a proposal from the Homologation Office.

Article 4

1. Bank offshore activity can only be performed by the companies established under offshore company way with an offshore bank license and that fulfill the foreseen conditions in the legislation related to the offshore companies as well as under the present Law Decree.

2. A homologated offshore company as an offshore bank can not performed other activities than those of offshore bank.

Article 5

1. The license request for the establishment of an offshore bank is presented by its founders or by a homologated mandatory, acting on behalf of the latter ones.

2. The license request for the establishment of an offshore bank should contain related financial, accountant, legal and administrative information and documents to offshore bank to be established and those of its founders. These information and documents are requested by the Homologation Office which should appreciate:
a) The offshore bank founders’ and future leaders’ competences and morality;

b) The importance of the offshore bank own funds and the adopted financial structure;

c) The offshore bank accountant and control management systems.

Article 6

The license request should contain an engagement of the first shareholders guarantying:

a) That all  share cession by a shareholder that owns ten percents (10%) or more of offshore bank capital will be submitted to the Central Bank Governor homologation under the conditions foreseen in the article 19 of the present Law Decree;

b) That the offshore bank will accept the present Law Decree requirements and respect the engagements related to the offshore bank operation;

c) That the managing director or other responsible that carries a general executive function will have the required qualifications and experience and will be named after the Homologation Office advise.

Article 7

1. The Homologation Office can after receiving the license request, demand any information or all necessary complementary document to the request evaluation.

2. The Homologation Office appreciates the request, and delivers it to the offshore company Matriculation Office for opinion and finally delivers a founded and circumstanced opinion to the Central Bank Governor.

Article 8

1. The license is awarded by the Central Bank Governor that gives it a specific number for each offshore bank.

2. The license will be awarded after the fulfilled of one of the following two conditions:

a) The establishing bank beforehand application to the offshore company Registration Office;

b) The changes done on the statutes or other required changes in the case of an offshore company.

3. The license is not transferable.
Article 9

1. The license request implies the payment of an annual tax within a delay of thirty (30) days counting from the anniversary date of the awarding license date.
2. Any change on the right table o rand that of the annual tax is proposed by the Homologation Office.

3. The annual tax change is not complied to an offshore bank that is beneficiary of a license during a period of five years counting from the effect license date.
4. The offshore banks are not complied to any tax or fee due to their bank activity.

5. The offshore bank employees are submitted to the tax regime foreseen by the article 27 of the Law Decree on free zone regime.

Article 10

The offshore bank registered name should compulsory be followed by «Banco Offshore» or «Offshore Bank» according to the cases, as well as by its license number plain to the view in every bank communications or advertisement, insignia and Windows, as well on all offshore bank documents and forms. 

Article 11

The license can be cancelled by the Central Bank Governor after the Homologation Office opinion in the following cases:

a) If the offshore bank does not begin its operation within a delay of twelve (12) months counting from its effect license date.
b) If the offshore bank stop operating as it is foreseen on the license that was awarded to it.
c) If the offshore bank has been liquidated;
d) If the offshore bank does not accept the present law decree dispositions.

Article 12

1. Before proceeding to a license canceling the Central Bank Governor should notify the offshore bank of his intension to cancel the license at least ninety (90) days before the foreseen date for that canceling effectiveness.

2. Within the following twenty (20) days after the notification reception, the offshore bank in question will be able to take all measures or make all necessary proposals to attenuate the reasons evoked for the license canceling and notify the Governor.

3. The Governor will communicate his decision within the following twenty days after the reception of the taken measures or proposals made by the respective offshore bank.

4. For derogation of what was previously ordered related to the notification terms by the Governor and the respective offshore bank reply, the Governor will be able in case of duly proved serious fault put off the offshore bank license, criticizing or limiting its activities, immediately after the notification reception.

5. No respeito pelo n.º 4, o respectivo banco offshore pode apresentar as suas observações ao Governador dentro de um prazo de trinta (30) dias

6. The Governor gives information of his definitive decision within a delay of twenty (20) days counting from the reception of the observations made the offshore bank in question.

Article 13

1. An offshore bank can ask for its license canceling through a requirement transmitted to the Homologation Office for this effect.

2. The Homologation Office sees if the offshore bank in question has taken all the necessary measures for payment of its debt, of all eventual liabilities, proposing, if necessary, the necessary measures to prevent from eventual prejudices to the offshore bank creditors, as well as a license canceling date, having in mind the necessary time for liquidation.
3. Under a report presented by The Homologation Office, the Governor notifies the bank of his decision to cancel the license, as well as the definitive canceling date.

Article 14

Any decision related to an offshore bank license concession, its suspension, change or canceling is object of official publication.
CHAPTER III

Offshore Bank Duties
Article 15

The offshore bank activity supervision is carried by the Central Bank.

Article 16

The offshore bank minimum capital stock is fixed to an amount equivalent of one million ($1,000,000) American dollars.

The capital stock should be completely raised at the subscription moment at the Central Bank or an authorized bank by the Central Bank, compulsory in a freely exchangeable currency.

1. At any bank life moment its own capital can be less than or fall down to less than the amount of one million ($1,000,000) of American dollars or its equivalent in exchangeable currencies.

2. If such a situation takes up, the Central Bank Governor can allow a delay no longer than twelve months so that the respective offshore bank regulate the situation and comply with the Law.

3. The bank shareholders should provide an equivalent value guarantee to that which would allow the bank to raise again the equivalent own capital up to one Million ($1,000,000) American dollars.

4. The guarantee should be asked for the first request and awarded by a bank or a first group financing establishment according to the Central Bank Governor’s appreciation

Article 17

1. Any offshore bank should present to the Central Bank:

a) A balance sheet and an exploration account according to the established model by the Central Bank within three consecutive months to its final social operation.

b) A financing index showing the situation of its assets and liabilities at a determined date, under the Central Bank demand.

c) The Central Bank can ask any offshore bank for found necessary and useful information to the offshore bank duty fulfilling and supervision, such as foreseen by the present Law Decree and on its license.

d) Any information given to the Central Bank by the offshore bank will be considered as having been communicated under the bank secret seal and kept confidential.

Article 18

The following should be submitted to the Central Governor’s expressed authorization:

a) Any statute changes or share cessions that represent more than ten percents (10%) of an offshore bank capital.

b) Any agency opening, branch establishment or a company control in Sao Tome & Principe or abroad.

Article 19

1. An offshore bank can not make operations in local currency of Sao Tome & Principe.

2. By derogation of the above mentioned principle an offshore bank can open an account in the local currency in a bank established in Sao Tome & Principe aiming exclusively to pay its local expenses.

Article 20

1. An offshore bank can not open on behalf of a customer whose identity is unknown.

2. All the information held by an offshore bank and related to its customers is considered confidential and kept under bank secret and on respecting it, either the Central Bank Governor or the Homologation Office or any other Sao Tome & Principe authority are authorized to ask for information related to an offshore bank customer, or any opened account in this bank.

3. The same way no offshore bank leader or employee should, during their duty performance in the referred offshore bank or after leaving the bank make public no matter information related to offshore bank customers’ identity, activities or accounts without being expressly authorized in writing authorized by the respective customer.

4. All those who have got confidential information about an offshore bank customer are submitted to the same confidentiality rule no matter the way they got that information.

5. Any infraction against the secret obligations stipulated in the present article is punished with a prison penalty from six (6) months to (3) years and/or penalty from ten thousands ($10,000) to hundred thousands ($100,000) American dollars.

Article 21

The secret keeping obligation foreseen in the previous article 21 can be derogated:

a) In case of death or voluntary or forced liquidation of a collective titular person of an account, owing the derogation of the principle be required by all those that justify having rights over the singular person or collective assets;

b) To the purpose of investigations leading to criminal proceeding according to Sao Tome & Principe Laws, through the Republic Attorney-General.

CHAPTER IV

Article 22
1. All conflict between offshore bank, or its shareholders and the State related to the present Law Decree fulfilling, as well as, in general, to the rights and duties that result for the parties is submitted to an arbitrage of the United Nations Commission for Right and International Trade (UNCIRT).

2. The authority responsible for the nomination defined on the referred Regulation will be the General Secretary of the international Center for Conflict Resolution between States and Residing People from other States (ICCR).

3. After ratification by Sao Tome & Principe of the Convention on Conflict Resolution related to Investments between States and People from Other States of 18th March 1965, any conflict not submitted to an arbitrage court yet, will be submitted to the International Center for Conflict Resolution related to Investments to be solved through arbitrage, according to the respective convention.

4. The agreement between parties to submit a conflict to arbitrage that results from the present article comes from the license request for the State and for the offshore bank or its shareholders.

Article 23

1. The offshore bank activities are ruled by the present Law Decree as well as by the application texts, excepting the dispositions related to other bank activities performed by Sao Tome & Principe.

2. The regulatory texts or Central Bank regulations determine the application modalities of the present Law Decree after Homologation Office opinion.

Article 24

The Law Decree no. 34/85 of November 1985 and all opposed dispositions to the present Law Decree are revoked.

Article 25

The present law decree comes immediately into force.
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