Law Decree no.61/95

ON FREE ZONE REGIME

Taking in account the dispositions of Law Decree no. 11/89 of 20th January 1989, relating to the creation of Free Zones,

Taking in account the role that the creation and development of the activities generated by a free zone regime for the promotion of economic and financing activities in the Democratic Republic of Sao Tome & Principe can play,

Taking in account the legislative authorization no. 8/95 of 28th September 1995,

Under these terms,
Using the faculties committed by paragraph d) of article 99 of the Political Constitution, the Government of the Democratic Republic of Sao Tome & Principe decrees and I promulgate the following:

CHAPTER I

General Dispositions
Article 1

It is created a free zone regime within the Democratic Republic of Sao Tome & Principe defined by the dispositions of the present Law Decree.

Article 2

The terms and expressions referred below have the following definition:

_By «Free Zone» it is meant a fenced in part of Sao Tome & Principe customs area created to receive companies to which it is applied the free zone regime defined in the present Law Decree.

_By «Homologation Office» it is meant the public autonomous institution to which it is committed the authorization demand instruction, the administrative authorization coordination and the free zone regime application supervision tasks under the present Law Decree, as well as any identical or similar mission related to extra-country activities according to the Law Decree on offshore corporations.

_BY «Company operating on Free Zone Regime» it is meant a homologated company under the present Law Decree that performs its activity on a Free Zone site and that benefit from the referred advantage in the present Law Decree.

_By «Minister» it is meant the Minister responsible for all the performed activities under the free zone regime.

_By «Promotion Company» it is meant a collective private right person to which it is committed a Free Zone reformation, construction, management and promotion tasks under the present Law Decree.

_By «Homologated Company» it is indifferently meant, a promotion company, a company operating on free zone regime or a free zone point.

_By «Offshore Company»nit is meant an offshore corporation ruled by the Law Decree on offshore corporation.

_By «Sao Tome & Principe» it is meant Democratic Republic of Sao Tome & Principe and its land.

CHAPTER II

The Regime Grant
Article 3

The free zone regime is granted through the Minister dispatch. This regime is reserved to new economic activity creation. Notwithstanding the companies that already perform an activity in Sao Tome & Principe can benefit from the free zone regime.

Article 4

The companies that operate under the free zone regime can perform their activities in trade, industry as well as service sectors, namely health, education, entertainment, telecommunications, mass media (information) or still the activities defined by the article 7, paragraph b) of the present Law Decree, as well as, all the activities that will be defined by the Minister under the present Law Decree.

Article 5

1. The homologation demand should contain the information and documents approved through the Minister dispatch under the Homologation Office proposal.

2. The demand is sent to the Homologation Office that instructs and presents a homologation Dispatch draft to the Minister, if this demand fulfils the foreseen requirements under the present Law Decree.

3. The homologation is granted within the maximum delay of thirty (30) days from the demand presentation date or, if it is the case, from the last element that fulfill the process delivery.

4. On the absence of the answer after this delay the homologation will be considered approved. The homologation will be only considered refused when:

a) The company petitioner does not fulfill the foreseen requirements under the present Law Decree or under the application texts;

b) Or, the foreseen activity compromises public safety, it is against public order, it hurts Sao Tome & Principe legislation or can cause prejudice on the environment.

Article 6
Any company that benefit from the free zone regime is obliged to respect public order, hygiene and salubrity rules, protect the environment, fauna, flora, national patrimony, and in general to submit to the Laws and rules that is into force in Sao & Principe.

Article 7

The following companies benefit from the Free Zone Regime:

a) The companies from the trade or industry sectors that export at least 80 percent of goods in value and in bulk that they distribute or produce. The proportion of goods derived from a company that operates under the free zone regime oriented to the country customs markets is defined by the Homologation Dispatch.

b) The companies that work exclusively for exporting both goods and services, as well as the companies that sell goods and services exclusively to non residing ones, also benefit from the free zone regime. They should be compulsory homologated.

Article 8

To benefit from the free zone regime, no matter its settlement base, the beneficiary company should have a head-office that communicates all the change happened to the administration in order to allow the operation of all needed control to this regime application.

Article 9

The establishment of a Free Zone, as well as the definition of the object and the activities of a promotion company is the Government duty, which on performing its regulatory duties, proceeds by Law Decree.

The respective right and duties of the State on one side, and those of the promotion company on the other side, are stipulated by a concession convention that in particular foresees the concession of the lands or sites that are part of the Free Zone, the request for proposal of the works to be done, the concession delay, the financing conditions and any other particular conditions.

The promotion company performs on its own the tasks that they are committed to and receive from the companies that operate under free zone regime or from any other of its customers a fixed remuneration according to the concession convention terms.

Article 10

1. Under the concession convention, the promotion company can namely be in charge of the following tasks:
a. Operates any remodeling , construction and maintaining the building, storehouses, offices, trade buildings and others in good state and develop any needed or convenient infrastructure to improve the Free Zone efficiency, celebrate any contracts or put at other private or public parties disposal the construction or any one of these facilities;

b. To provide directly for the companies operating under free zone regime base facilities, such as water, electricity, energy and telecommunications, transport and others, or celebrate contracts or give concessions to other persons to provide such facilities;

c. To take appropriate safety measures, including the construction and keeping of the fences that keep the Free Zone apart from the country customs;

d. To provide the needed facilities to the customs entities for their operation within the Free Zone;

e. To invoice their services directly to the companies operating under the free zone regime and encash the rights and taxes on behalf of the State;

f. To re-establish the Free Zone operating rules as well as its internal rule, which should compulsory be submitted to the State approval and that according to the present Law Decree dispositions;

g. To promote the free zone nearby the potential investors.

2. The tasks referred to in the paragraphs b), c), d) as well as the acts derived from the dispositions of the paragraph e) related to encashment by the State right and tax promotion companies can not be undertaken by the promotion company without its own demand.

Article 11

The promotion companies can celebrate, on its own responsibility, any contract with third parties for the performing of tasks that they are committed to or sub-grant part of these tasks to the companies that present financing guarantees and required technical skills.

Article 12

The State should take all the steps and grant all the necessary or convenient authorization and license for the performing of its foreseen tasks in the article 11, both by the promotion companies and by those under sub-contract with them.

CHAPTER III

Legal, Fiscal and Customs Regime

Article 13

The homologated companies should be established according to offshore shape that is under the Saotomean common right companies. They can not undertaken other activities than those foreseen by the present Law Decree and which they are granted a homologation for.

Article 14

1. The homologated companies are submitted to a payment of right at the moment of their homologation and of an annual tax payable within sixty (60) days counting from its homologation anniversary date. These rights and taxes will be fixed through the Minister Dispatch, after the Homologation Office proposal.

2. The changes introduced in the list are proposed by the Homologation Office. They are not applied to the homologated companies during a period of ten (10) years counting from their homologation date.
Article 15

1. The homologated companies are not subjected to any tax due to their homologation object during a period of ten (10) years.

2. No tax will fall upon the dividends, interests or taxes or any service remuneration paid by the homologated company to a non residing person, unless this person has to pay taxes due to other activities performed by him in Sao Tome & Principe.

.

3. «An oriented ad hoc fund for professional training will be created and financed through a determined contribution depending on the business bulk that will not exceed one percent (1%) as well as through voluntary contributions, eventually according to the investor nature ».

Article 16

1. The activities undertaken under the free zone regime are considered as being out of the Sao & Principe customs site for the effect of the customs laws application, being exempt of any import and export rights and taxes in Sao Tome & Principe the goods transit between:

a. The companies the perform their activities under the free zone regime;

b. The companies that perform their activities under the free zone regime on one side, and a site outside the Sao Tome & Principe customs site, on the other.

2. All referred goods displacement in the present article should, meanwhile be object of a statistical declaration after the customs activities.

Article 17

1. Goods derived from the free zones oriented to the country market under the article 7, paragraph a) of the present Law Decree are treated as country import and they follow the Sao Tome & Principe customs and external trade rules

2. The resulting byproducts from the production activities of the companies that perform their activities under the free zone regime can be freely introduced in the country market.

Article 18

1. The goods and services provide by the country customs companies to the homologated companies are considered as exports and treated as such.

Article 19

1. Goods of any type are allowed within a free zone under justified interdiction or restriction reserves, namely for public moral, order, safety, people and animal health and life protection or mischievous effect on environment reasons.

2. The list of goods, of which introduction into a free zone is prohibited on account of the interdictions of restrictions, will be fixed through the Minister Dispatch.

Article 20

1. The companies that operate under the free zone regime can ask the respective free zone customs services for the issuing of documents that prove the origin of goods that they export. They should, at this moment, present the needed justifications for the necessary document issuing.

2. The goods origin documents should specifically mention the free zone regime benefited by the exporter.

Article 21

Simplified customs procedures are instructed, if necessary, through regulatory means in what, goods entry and going out of the customs site from or to the free zones, is concerned.

Article 22

The homologated companies can free use the foreign currency that they generate from their activities, being able to open foreign currency accounts in Sao Tome & Principe in a national bank or in a financial institution ruled by the Law Decree on offshore bank activities, or still abroad.

CHAPTER IV

Supervision Measures
Article 23

1. Homologated companies should have an accountancy and keep all conclusive documents that allow supervise their activity conformity according to which is stated in the present Law Decree.

2. Homologated companies are submitted to the Customs Office and the agents sent by the Homologation Office in what their duties fulfilling is concerned under the present Law Decree.

3. The accountancy documents kept by the homologated companies and the conclusive documents should allow the identification of any goods at its entry into the companies sites, as well as the following up of all displacement of this goods including within the free zones.

Article 24

Any free zone site should be fenced in, namely by fences, being the Access to the zone by people, vehicles and goods depending on the authorizations at the foreseen conditions and places for this effect.

The access to the free zone is limited to authorized people and vehicles. The housing formalities are determined by the promotion company in collaboration with the competent authority and under its control.

Aiming to guarantee the safety within the free zones, the State can or not delegate all or part of its powers to the police for necessary order and safety keeping within the zone, being able to stop it at any time.

Article 25

1. If a company, operating under the free zone regime, does not fulfill all or part of its duties according to the present Law Decree and the homologation decision, the Homologation Office should notify it to take all the necessary measures to regulate its situation.

2. In case of lack of regularization beginning within a delay of two months from the notification date, it is pronounced the free zone regime benefit suspension or definitive canceling regarding that company at the same conditions of the homologation concession.

3. The consequences of not respecting its duties by a promotion company are those foreseen by the concession convention, the homologation and any particular convention.

CHAPTER VI

Land and Construction Regime

Article 26

1. The free zone settlement site as well as the remodeling and facilities regarding the zone are given to a promotion company by the State at the conditions fixed by the concession convention foreseen by the article 9 of the present Law Decree within a term not higher than fifty (50) years.

2. The promotion company can lease part of the land ready for constructions, as well as ready made constructions and buildings to the companies operating under the free regime at the conditions fixed by the free zone regulation.

3. The leasing contracts celebrated by the promotion companies with the companies operating under the free zone regime can surpass the concession term, keeping effective in case of concession ceasing to another promotion company, or their recovering by the State, and that unless the homologated companies accept it.

4. In case of conflict, the present article dispositions prevail over those of the Civil Code and the Law no. 3/91 on Landed Property.

Article 27

The construction work and their remodeling are made by the promotion companies according to the free zone request for proposal.

Article 28

1. In case of ceasing of a company operating under free zone regime of rights issuing from the leasing contract and the raised constructions, the beneficiary should be homologated in terms and conditions foreseen by the present Law Decree.

2. The ceasing of contract and/or raised construction property leasing are not submitted to any tax.

CHAPTER VII

Final Dispositions
Article 29

1. All conflict between the homologated company controlled by a foreign investor, or by a foreign investor, on one side and the State on the other, related to the application of the present Law Decree, as well as, in general, the rights and duties that result for both parties is submitted to arbitrage according to the arbitrage conciliation regulation from the United Nations Commission for International Right and Trade UNCIRT.

2. The named authority defined in the referred Regulation will be the General Secretary of the International Centre for Conflict Resolution between States and Citizens from Other States (CIRDI).

3. After ratification by Sao Tome & Principe of the Convention on Conflict Resolution related to Investors Between the State and the Native from Other States of March 18th of 1965, any conflict that has not still been submitted to an arbitrage court will be submitted to the International Centre for Conflict Resolution Related to Investments for resolution effects through arbitrage according to the respective convention. For this effect, a homologated company means that, which is controlled by foreign investors and considered as having done a foreign investment.

4. The parties’ agreement to submit the conflict for the foreseen arbitrage in the present article results for the State from the present article and, for the homologated company or the investor from the homologation request.

Article 30

The application terms of the present Law Decree will be defined by appropriate regulations.

Article 31

The Law Decree no. 11/89 of January the 20th of 1989 and all the contrary dispositions to the Law Decree are revoked.

Article 32

The present law decree comes immediately into force.

Seen and approved in the Council of Minister, in Sao Tome on the 10th of August 1995 by the Prime Minister, Armindo Vaz de Almeida.-The Vice Prime Minister.-The Minister of Foreign Affairs and Cooperation, Guilherme Posser da Costa.- The Minister of Defense and Internal Order, Carlos Paquete Carneiro da Silva.- The Minister of the Economic and Financing Affairs, Joaquim Rafael Branco.- The Minister of Justice, Public Administration, Employment and Social Security, Alberto Paulino. The Minister of Social Equipment, and Environment, Alcino Martinho de Barros Pinto, The Minister of Education, Youth and Sport,  Guilherme Octaviano Viegas dos Ramos. The Minister of Health, Fernando da Conceição Silveira.

Promulgated on the 13th of October 1995

Be published.

The President of Republic, Miguel Anjos da Cunha Lisboa Trovoada
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